


PART TWO: OBJECTING PARTY’S CREDENTIALS

Please outline your prior involvement with
this assessment

Subject fishery - 4.4.1 (a) L]
Written submissions - 4.4.1 (b) X
Meetings attended - 4.4.1 (b) X

Participation prevented/impaired - 4.4.1(c)

If you are objecting on the basis that you
were a party to the assessment process
that made written submissions to the
certification body during the fishery
assessment process or attended
stakeholder meetings (as per Paragraph
4.4.1 (b) of the objections procedure) or
that the failure of the certification body to
follow procedures prevented or
substantially impaired your participation in
the fishery assessment process (as per
Paragraph 4.4.1(c) of the objections
procedure), then please provide evidence
and/or outline details to support this
classification.

Written submissions were made by ASOC and
by some of the individual member organisations
at various stages in the assessment process.
Representatives of some of these organisations
also met with the assessment team.

Please refer to pages 30-37 of the Final Report
for Ross Sea Toothfish Longline Fishery for the
full list of submissions and meetings.

The full list of ASOC council
organisations can be found here:

member

http://www.asoc.org/AboutUs/ASOCCouncil/tabi
d/62/Default.aspx

Please state your interest in the fishery
and its certification

The Antarctic and Southern Ocean Coalition
(ASOC), representing more than 30
environmental and conservation organizations,
is the only NGO allowed by the Antarctic Treaty
Consultative Parties (ATCPs), their Committee
for Environmental Protection (CEP), and
CCAMLR (the fishery body charged by ATCM
to oversee Southern Ocean biotic resource
management) to participate in their respective
meetings. ASOC is thus privy to proceedings to
conserve and manage Southern Ocean
resources and to protect Antarctic ecosystems.

Owing in part to an almost complete absence of
knowledge about Antarctic toothfish natural
history (see below), CCAMLR retains the
‘exploratory’ designation (rather than
‘assessed’) for the Ross Sea toothfish fishery.

ASOC has grave concerns about the lack of a
precautionary approach by MM and the MSC in
this decision to certify this fishery for a top-
predator species. First, there is an absence of
any real understanding of its natural history, the
impacts of the fishery on stocks, and in fact
stock size itself. Second, given the large body
of information regarding the negative impacts of
significantly reducing the prevalence of top
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predators in ecosystems elsewhere, it is
certainly not precautionary to allow it here,
particularly in the face of recent science
indicating the age of sexual maturity is a mean
age of 16, far different (almost doubled) from
the models on which management of the fishery
currently is based. Fishing now and doing the
science later is in no way precautionary.

MM's final certification assessment report itself
highlights the fact that there are so little data
available — sections on the background to the
fishery and the stock assessment are incredibly
short compared to all other MSC fishery
assessment reports we are aware of, and the
assessment team constantly refers to
“uncertainty” and “considerable uncertainty” in
the data they present. For example, see pages
10, 12, 22, and Pls 1.1.1.6, 1.1.1.7, 1.1.5.2,
1.1.5.3,1.3.1.1, 2.1.5.1, 2.15.2, 2.15.4, 2.2.1.3,
and 3A.6.1. Uncertainty is a modellers' term to
identify where in a model things could be
wrong; it is not a term that has any validity in
assessing whether or not a fishery is
sustainable.

Moreover, some of the key data used in the
certification assessment are preliminary only
and controversial. For example, no pre-fishing
assessment of biomass was ever made and the
usefulness of the data from the current
monitoring method (tag-recapture) is highly
debated, as indicated by a number of reports
both cited and not cited (but available) in the
certification document. Furthermore, at the
2009 CCAMLR Fish Stock Assessment (FSA)
meeting, the age of recruitment for Antarctic
toothfish was revised upwards from 8-10 years
to a mean of 16 years, which coupled with
juvenisation of the population (big, old fish
removed) means that upwards of 75% of the
fish landed up to this point likely have been pre-
breeders. The implications of this have yet to be
considered by CCAMLR FSA.

An overarching issue is climate change, whose
effects are being felt more rapidly in parts of
Antarctica than anywhere, one of those areas
being the Ross Sea sector. ASOC raised this
as a policy matter with the MSC earlier this
year, but so far MSC apparently has not
changed any aspect of its principles and
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scoring to reflect climate change realities and
likelihoods. This is not merely a philosophical
question; rather as our detailed comments
reveal, below, this constitutes a major
misunderstanding by MM about how the Ross
Sea fishing area is changing. MM only
proposes to pick this issue up in future
surveillance audits rather than addressing the
issues in the assessment (page 36).

Finally, both CCAMLR and the Antarctic Treaty
Consultative Parties (ATCPs) have listed the
Ross Sea in an agreed list of the first 11 of a
representative network of marine reserves
spread across the Southern Ocean. CCAMLR
and the ATCPs are committed to that process
(see Joint CEP-SC-CCAMLR 2008), and it is
our opinion that an invalid fishery certification
will prejudice it. CCAMLR and the ATCPs have
identified 2012 as a target date for establishing
the network's first 11 sites, and agreed on the
first one, south of the South Orkneys, at the
CCAMLR meeting in November.

ASOC submits that certification of this fishery
as ‘sustainable’ by the MSC and its certifying
agent is contrary to the 'ecosystem as a whole'
principle and precautionary approach of
CCAMLR, given all of the realities outlined in
this appeal. Moreover, the ‘conditions’ proposed
by MM, however likely or unlikely ever to be
realized, would not change the problems with
the underlying fundamentals.

PART THREE: CATEGORISATION OF OBJECTIONS

You must complete one or more of Parts Three to Five in accordance with your answers to the

following questions.

Are you objecting on the basis that there was
a serious procedural or other irregularity in
the fishery assessment process that made a
material difference to the fairness of the
assessment, as per Paragraph 4.8.2 (a) of
the objections procedure?

Yes

No

If YES, complete Part 4

X
]

Are you objecting on the basis that the score
given by the certification body in relation to
one or more performance indicators cannot

Yes

No

X
]
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be justified, and the effect of the score in
relation to one or more of the particular If YES, complete Part 5
performance indicators in question was
material to the outcome of the
Determination, as per Paragraph 4.8.2 (b) of
the objections procedure?

Are you objecting on the basis that additional Yes X
information not forming part of the record’

that is relevant to the circumstances at the No L]

date of the Determination has not been

considered, as per Paragraph 4.8.2 (c) of If YES, complete Part 6

the objections procedure?

PART FOUR: OBJECTION PURSUANT TO PARAGRAPH 4.8.2 (A)

4.1 Please identify:

a) the procedure(s) that you or your organisation believe were omitted or incorrectly
followed by the certification body in the conduct of this assessment and the
relationship of these matters to the MSC’s procedural rules, as set out in the MSC
Fisheries Certification Methodology, Fishery Assessment Methodology, TAB
Directives or any other rules that were in force at the time of the assessment; and/or

b) any other irregularity in the fishery assessment process that you or your
organisation believe made a material difference to the fairness of the
assessment.

ASOC considers that the MSC standards for the application of its assessment methodology and
consultation with peer reviewers and stakeholders have not been applied consistently or
correctly. The following key issues have been identified.

Inadequate response to peer reviewers' observations:
ASOC considers that the peer reviewers’ comments on the public version of the assessment
report were essentially ignored and not adequately addressed in the final report, and that
concerns raised by other stakeholder submissions throughout the assessment process were not
adequately addressed. This is spelled out in detail below.

Lack of consideration of stakeholder comments:

Concerns raised by other stakeholder submissions throughout the assessment process were not
adequately addressed. The certifiers have shown bias and predetermination in their
consideration of input and submissions from ASOC and its members and the many scientists'
comments who collectively participated through FORSE.

The specific concerns raised by a range of stakeholders before the assessment began in
relation to the different Performance Indicators (Pls) were essentially ignored by the assessment
team. While the information and comments submitted during and after the publishing of the

' As defined in Paragraph 4.7.5 (a) of the objections procedure.
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public assessment report are in part 'acknowledged' in the final report in the sense that they are
only mentioned in passing and have not been truly incorporated into the assessment. In fact,
despite the specific and well-documented concerns raised by various stakeholders and experts
with orders of magnitude more scientific experience in the Ross Sea than anyone on the Moody
Marine assessment team (hereafter referred to as MM), the final report and the conclusions
reached remain substantially unchanged from the draft: only three scores changed, and only
seven of the Pl commentaries changed — and most of these are minor.

This is a serious procedural flaw in the assessment, which is reinforced upon reading
stakeholders’ comments from a broad range of backgrounds, all revealing common concerns
about the issues. This should have compelled the assessment team to review its conclusions
and Pls, but unfortunately it did not. To so blithely ignore the serious views of many scientists
with decades of research experience in the Ross Sea, as well as their own peer reviewers,
seems to be a mockery of the MSC's raison d'etre.

Scoring fails to consider several fisheries and the unit of certification

MSC guidelines for certifiers specify that the unit of certification is "the fishery or fish stock
(=biologically distinct unit) combined with the fishing method/gear and practice (=vessel (s)
pursuing the fish of that stock)."

The proposal is to certify one species in two CCAMLR areas which may be made up of several
stocks. Only sub-areas 88.1 and 88.2E have provisional CCAMLR stock assessments, and
those both have problems, yet the scoring proceeded as if there were good stock assessments
for both and for the non-assessed part of 88.2. In addition, the certification involves operators
from only two countries, and generally ignores the effects of the operators from other countries
involved in the legal fishery, much less the illegal fishery.

The number of vessels approved for CCAMLR this year is 16 in 88.1 and 88.2 (Argentina 1,
Korea 4, New Zealand 4, Russia 2, Spain 1, UK 3, and Uruguay 1). This is down from the 21
vessels allowed to fish in 88.1 in the last 5 years and 26 allowed in 2003/04, but the maximum
number that actually fished was 13 last year and 21 in 2003/04.

In addition, CCAMLR catch limits are set for combined species Dissostichus eleginoides and D.
mawsoni and not for the single species.

The sustainability of the fisheries must be considered in the context of all operators and
fisheries. This is a point made over and over by MSC certifiers in the certification of many other
fisheries. The concerns raised in submissions in this case have been largely ignored by the
assessment team.

There is also an overarching issue that ASOC submits should be considered by the MSC and its
certifying agents: fast-developing climate change impacts in the Ross Sea and the Southern
Ocean more generally. The type of changes documented, as detailed below, are critical to
survival of this species, as indicated in modelling studies, but also in regard to the conjectured
scenario by which these fish complete their natural cycle from egg to juvenile fish; an ocean
circulation system in the Ross Sea region, stable for past millennia, has been shown to be
changing rapidly.?

2 Note, too, that ASOC wrote to the MSC in July 2009 making the general point about its lack of adequate

climate change principles and scoring that takes both the known and projected effects as well as

uncertainty. On this point alone, for this Southern Ocean fishery, ASOC submits there should be no
certification of Antarctic toothfish.
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The report contains contradictory statements

This is the case in many places in the document, often having to do with the fact that so little is
known about Antarctic toothfish, with much “understanding” being merely conjecture
(hypothesis). An example is provided by the response to stakeholder concerns for Pl 1.1.1.3.
MM: “Seasonal patterns of availability are well [is: sic] estimated and documented and
movements are included within the life history hypothesis.” However, in response to Peer
Reviewer B, MM states regarding patterns well estimated --- “Appropriate data collection is in
train and should provide much of the information which is lacking. The biggest difficulty is likely
to be the lack of observations during the Antarctic winter but the growth model is not likely to be
sensitive to this issue.” By “well estimated seasonal patterns” apparently MM is referring to
“summer” because even less is known about winter, thought to be the all-important spawning
period for this species, to which apparently the growth model requires no sensitivity. As stated
on page 10, there is no information on eggs and larvae distribution, and no eggs or larvae of
Antarctic toothfish have been found.

Use of dated information and key scientific information
The assessment information was apparently frozen as of July 2008 (page 35). Suggestions of
changes and new information provided by stakeholders were ignored by the assessment team.

The assessment team has stated that this additional information will be “considered in annual
surveillance audits following successful certification of the fishery” (page 35). This indicates the
assessment team did not take seriously the process of stakeholder submissions with an
unbiased and open mind. Particularly telling is MM ignoring the latest data on age of sexual
maturity of Antarctic toothfish (16 years), which alone undermines the models on which
the supposed precautionary management of the fishery is based.

We list in section six of this Objection many of the references missing from the final MM Report.

Presentation of incorrect information

The assessment includes comments and information that is incorrect and has not been
corrected despite being pointed out in stakeholder submissions. This includes incorrect
identification of stakeholders.

Throughout the final document there are errors of fact and typos, which have existed since the
document was a draft report. Many of these were pointed out by submitters, which indicates
further a lack of adequate response to submitters and a failure to take the submission process
seriously.

Scoring is inconsistent with the comment provided

This point is elaborated in our analysis of the treatment of peer reviewer comments below and in
Part 5. In many cases throughout the document the uncertainty in the information is
acknowledged but this is not translated into the scoring. This includes Pls 1.1.1.6, 1.1.1.7,
1.1.5.2,1.153,1.3.1.1,2.1.5.1,2.15.2,2.15.4,2.2.1.3, and 3A.6.1.

Failure to consider action by both countries
MM in many of the assessments of the Pl have included New Zealand but not the UK (Saint

Helena). Examples include the legal framework that applies to the vessels (Pls 3A.2.2), the
consultation procedures, and so-called Ross Sea Strategy (see sections 4.1 and 4.2 of this
objection).
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Failure to provide appropriate scoring guidelines

A number of ASOC members have noted in submissions to Moody there was inadequate
development of performance indicators and scoring to provide a robust and transparent
assessment of this fishery. The overall result has been a high level of subjectivity in the
interpretation and scoring for the assessment.

There was a lack of transparency regarding the final assessment and scoring decisions. The
Moody Marine assessment team (hereafter referred to as MM) themselves state on page 35, in
response to criticism of the way they deal will peer reviewers, that they believe that: “the peer
reviewers do not have access to all the perspectives gained by the assessment team, nor the
team deliberations on the scores” and “an MSC assessment report is not intended to be a
definitive scientific review paper...”. This is hardly in the spirit of transparency and credibility that
the MSC claims as one of its aims.

4.2 Please state why you or your organisation believes that the failure to follow procedures
by the certification body has significantly affected the result of the Determination such
that the Determination should be altered?

ASOC considers that this has resulted in:

1. Inadequate development of performance indicators and scoring to provide a robust and
transparent assessment of this particular and unusual high seas fishery. The overall
result has been a high level of subjectivity in the interpretation and scoring for the
assessment.

2. The absence of some key scientific data, and the interpretation of CCAMR scientists’
caution, repeated over and over in the Fish Stock Assessment and Environmental
Monitoring and Modelling reports, and merely labelling these factors as having
‘uncertainty’ or ‘critical uncertainty’ does not overcome the issue. We are unaware of any
other fishery that MSC has certified that has been treated in this way. The certification
report provides no explanation about why this is seen as a valid approach.

3. A lack of scientific rigor in the assessment and the scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could have reached such
a decision on the evidence available to it.

4. Failure to include information post July 2008, which was 1 year prior to the report being
released for stakeholder submissions. This includes the CCAMLR 2008 meetings and its
working groups and the CCAMLR 2009 meetings and its working groups for which much
important information was available prior to MM's release of the final report.

5. A lack of transparency regarding the final assessment and scoring decisions. MM itself
states on page 35, in response to criticism of the way that peer reviewers are dealt with,
that they believe: “the peer reviewers do not have access to all the perspectives gained
by the assessment team, nor the team deliberations on the scores” and “an MSC
assessment report is not intended to be a definitive scientific review paper....” This is
hardly in the spirit of transparency and credibility that the MSC claims as one of its
attributes.

ASOC notes that these concerns have been raised in the various NGO and scientist
submissions and are available in the final report. First we focus on the treatment of the two peer
reviewers’ (PRs) comments particularly, as this is one of the most serious failings of the
assessment.

ASOC agrees with many of the peer reviewers’ points about various scoring discrepancies, and
finds the response by MM to the PRs’ comments disingenuous and often lacking in scientific
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rigor. In many cases, the PR considers that the information provided does not justify the score,
and MM merely answers “Yes it does.” In many cases, reviewers ask for citations to justify what
MM claims but MM responds by saying, “We are not writing a scientific paper,” thus missing the
whole point that the PR does not agree with the conclusions and would like to know details of
the information on which they were based.

The following is a point-by-point analysis in which ASOC elaborates on why MM should provide
more detailed justification for the points and scores it makes. The following text identifies
‘speakers’ by the type of text used: Peer Reviewers (PR) comments (bold text), the response
by Moody Marine assessment team (MM) (bold italics), and comments by ASOC (plain text).
AT=Antarctic toothfish.

REVIEWER A

INTRODUCTION

1.3 PR “The assessment will benefit greatly from additional discussions with the
CCAMLR scientists who are members of WG/FSA and who work directly on the
assessments and management advice of this fishery.”

MM replied that it consulted with NZ MFish and UK MRAG scientists.

Therefore, MM consulted only with the CCAMLR scientists it consulted in the first place in 2008
during the data-gathering phase of the certification process. The New Zealand government is
actively promoting the New Zealand Antarctic Toothfish fishery and therefore cannot be
considered objective. There are members of CCAMLR FSA and Scientific Committee who
opposed this fishery from the very start and who still are of that opinion owing to the lack of
information for major aspects of AT natural history, its apparent importance in the ecosystem
and problems with stock assessment and monitoring.

BACKGROUND TO FISHERY

2.1 PR “Currently the section refers to a range of uncertainties associated to the biology
of the species. These are supported by references in some instances and none in others.
References should be cited.”

MM replied that it is not writing a scientific paper.

The section on biology of the species is all of 4 paragraphs long, unreferenced and clearly,
insufficient and totally out of character with all other fisheries certifications by MSC. The almost
complete lack of knowledge about the biology of AT was the main thrust of comments submitted
during the public comment phase of assessment as to why this certification should not go
forward, and is the reason that CCAMLR continues to consider this fishery ‘exploratory’ even
after 12 years of fishing and little progress on filling in the critical aspects of AT biology and stock
size.

PR “Some statements need further substantiation:

* First sentence in the last para (page 6) — While there is uncertainty, given the short
history of the fishery, there is reasonable quantitative information on the effect of
the environment on population dynamics is reasonable.’

* Given the depth and the environment, it might be expected that environmental
effects on fluctuations may be small.””

MM replied “for the entire period of the fishery, there has been concomitant monitoring of
the status of a number of environmental factors generally considered to be important to
characterizing the state of these high-latitude marine ecosystems.”
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This is simply not true and was a comment, too, submitted during public comment period by
various stakeholders, which is unsatisfactorily addressed by MM. MM is challenged to provide
even one report showing the results of monitoring the environment by the fishery or fishery
scientists, submitted to CCAMLR or otherwise. This can not be done.

MM goes on to say, against the clear facts:

“In addition, there is substantial information available from other toothfish populations
with regard to the nature and role of environmental forcers on stock dynamics of those
stocks.”

[Further, MM says that the fish occur near the bottom where ocean climate is stable

Is MM assuming, therefore that there is therefore no concern about environmental variability?
MM is challenged to supply one robust reference about this. In fact the climate-envelope
modelling study by Cheung et al. (2008) concludes that the AT is in dire jeopardy should the
current changes underway in the Southern Ocean and Ross Sea region continue (see Jacobs et
al. 2002, Russell et al. 2006, Stammerjohn et al. 2008) as climate modeling predicts that they
will (Russell et al. 2006).

To summarize the latter with regard to AT in the Ross Sea: if the hypothetical life history is
correct (Hanchet et al. 2008), then the freshening of the Ross Gyre and Ross Sea should have
profound effects on the buoyancy of AT eggs (important if they are shed at the bottom and must
reach productive under-ice habitats at the surface quickly to facilitate survival), while the
increasing rate of circulation of the Ross Gyre should have profound effects on when and at
what rate larvae are advected in an appropriate state of development to productive shelf and
slope areas (if advection in the Ross Gyre is the major player as conjectured; Hanchet et al.
2008, a modelling exercise, by the way, that is contained only in an unpublished, non-peer-
reviewed report submitted to the NZ Ministry of Fisheries). The Antarctic Circumpolar Current
and Ross Gyre are exhibiting behaviour unprecedented over past millennia during which AT
natural history patterns evolved. To dismiss the importance of these factors relative to the
viability of this fish stock is not valid. Finally, with regard to “stable conditions at the depths at
which toothfish are found”, MM has ignored the paper by Fuiman et al. (2002) who reported that
AT occur throughout the water column, including close to the surface, when under heavy sea
ice, responding there to the diel vertical migration of prey.

2.4-2.6 PR over and over asks for substantiation of what is said in the document.

MM fails to provide any; says repeatedly it is not writing a scientific paper.

MM thus misses the point entirely as noted above.
3. ADMINISTRATIVE CONTEXT

4. STOCK ASSESSMENT
PR “Concerns and cautions in this section are noted in particular:
* itis not clear how well the spawning stock is monitored for the entire fishery
* tag/recapture rate only above 50% of those released
* There is still a poor understanding relationship between recruitment to parental
stock in the Ross Sea (Hanchet et al. 2008). Is there any evidence that the stock
status is consistent with long term productivity? The Moody assessment
concludes that it is. However current information is not enough on which to
comment on the possible changes in long term productivity.”

MM in a lengthy discussion retains complete confidence in the tag/recapture program,
saying that fish are tagged in a way representative of the population.
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Clearly MM is too over-confident in this opinion, as evidenced by the following discussion.

In FSA 04/89 V. Prukto: “For tagging we selected fish without evident damages and of good
external state. Body length of tagged Antarctic toothfish specimens varied from 58 to 117 cm,
they were mainly immature individuals.... Due to above mentioned data, mainly young immature
individuals were subjected to tagging. Similar size composition of tagged and repeatedly caught
fish (74-101 cm) is also characteristic of NZ tagging program (Hanchet et al. 2002). It is really
difficult to suppose that great number of large mature fish of high commercial value should be
tagged without a special task in the research program. Besides, Antarctic toothfish large
individuals are usually pulled out of water with the help of a boat-hook causing deep wounds in
the fish body.” The latter, that large fish are gaffed and too injured for tagging, is recorded in
video displayed on public television, “Antarctic Encounters on TV3”, aired in NZ during April
2007, video taken on board one of the NZ vessels (San Aspiring).

This is also confirmed in the CCAMLR FSA Report 06/34: “Few large fish (>120 cm) have been
recaptured after more than one season at liberty, probably a reflection of the low proportion of
large fish tagged in the early years... In the early years of the tagging programme the smaller
fish were targeted for tagging and release... in 2006, New Zealand vessels greatly increased the
size of toothfish being tagged so that for the first time the size distribution of the tagged fish in
the Ross Sea was very close to the size composition of the landed catch... [nevertheless] In
SSRU 88.2E, most landed fish are in the range 140-160 cm and the size distribution of the
tagged fish is smaller than this for all vessels... For modelling purposes it is important that the
size distribution of the assumed numbers scanned for tags, particularly in the smaller size
classes, is unbiased.... Recapture rates (tags per scanned fish) from the all vessels data set
(0.035%) was slightly lower than for the New Zealand vessels data set (0.040%). The reason for
this is unclear, but may reflect a tendency for New Zealand vessels to fish the same grounds
each year....For the tagging programme to be successful it is important that tags are
released throughout the area of the fishery.” (emphasis added)

Finally, in the 2008 proceedings of the FSA working group [section 3]: “Dr K. Reid (CCAMLR
Science Officer) provided a description of the problems encountered in analysing the data held
in the CCAMLR database. This included an example of the discrepancies between the numbers
of tags reported recaptured in the C2 and observer data for individual vessels, as well as the
presence of a large number of duplicate tag numbers (reported from multiple fisheries, in
multiple years, and by multiple Flag States) in the database....the incomplete reporting of tag
numbers also meant that a large number (>30%) of tag-recoveries could not be attributed to a
specific release event with 100% accuracy.... The Working Group recalled that data-checking
performed by analysts working on the Ross Sea assessment were able to achieve satisfactory
matches for all but 10-20 tags, so discrepancy rates of up to 30% were of concern since any
tag-recaptures that were unable to be included in tag-based assessments had the potential to
create an upward bias on biomass estimates... [section 5] It was also noted that vessels in
Subarea 88.1 [Ross Sea] often tended to catch their own tags as they had their own fishing
locations, and that this may lead to higher recapture rates in that area [thus biasing modelling]...
[Noting that vessels often wait until just before leaving the area to do the tagging] The Working
Group was concerned that relatively high tagging rates over very short periods of time could be
detrimental to the condition of the fish on release, and was not consistent with the required
spreading of tagged fish throughout the area...late in the report it again voiced concern that
tagged fish are not representative of the population.... “The Working Group agreed that in the
absence of reliable tagging data an alternative approach is required for developing stock
assessments in the short term.” (emphasis added)
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5. FISHERIES MANAGEMENT

SCORING TABLE EXAMPLES
Below we set out some examples — further comments are provided in 5.2.

Principle 1
1.1.1.3.

MM was less than candid in its response to this reviewer and to justifying the score in
this item, which, as the reviewer notes, is not warranted. MM says that AT tags placed on
fish in Area 88 have not been found in fisheries outside of Area 88, without mentioning
what other fisheries might there be.

South Georgia, Heard Island, Kerguelen Island, all for Patagonian toothfish or where? What
other AT fisheries are adjacent to Area 88, at least ones that are ‘legal’? In this context note the
recent report provided by an Australian patrol vessel to CCAMLR about a 130km illegal gill net
found in the Southern Ocean, containing an estimated 29 tons of AT. Our understanding is that
these fish were not checked for tags.

1.1.1.5. The reviewer and ASOC contend that the score given is not defensible based on the
lack of information available. An example of this in regard to recruitment is the finding revealed
at the 2009 FSA WG meeting that revised the age of recruitment of AT from 8-10 to 16 years!
For MM to now counter that this will get covered in the first surveillance report would again be
missing the key point: there is not enough information available about AT to justify MSC over-
riding the wisdom of CCAMLR to be calling an ‘exploratory’ fishery ‘sustainable’.

1.3.1.2. The reviewer felt that the score was too high and ASOC agrees. There are indications
that detrimental changes to the stock and ecosystem are underway. That information was
available to MM, namely the recent disappearance of large toothfish from the southern portion of
the Ross Sea shelf and the coincident decrease in prevalence of AT predators in that region
(Devries et al. 2008. EMM 08/21). Neither of these developments was anticipated by CCAMLR,
particularly if just 15-20% of the pre-fished biomass has by now been depleted (Pinkerton et al.
2007).

REVIEWER B

2. BACKGROUND TO THE FISHERY

PR repeatedly questions the amount of information available and the lack of supporting
documentation.

ASOC agrees with that critique.

At one point MM counters: “This takes into account the relatively short time series of
information available. The text has been clarified with respect to the apparent
inconsistency. Appropriate data collection is in train and should provide much of the
information which is lacking. The biggest difficulty is likely to be the lack of observations
during the Antarctic winter, but the growth model is not likely to be sensitive to this
issue.”

MM is admitting the very reasons that CCAMLR has not elevated the Ross Sea AT fishery
above the exploratory level. For MM to over-ride CCAMLR and conclude that this fishery is
‘assessable’ and sustainable, despite the lack of data, the lack of adequate monitoring, the lack
of adequate assessment, etc. (see above comments to Reviewer A) makes a farce out of MSC
principles and flies in the face of the huge efforts that previously certified fishers have gone
through to alter their fisheries and the information available for management before the
certification process is even applied for (see fisheries highlighted in Net Benefits report, and
comments of fishers published therein).
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What ‘appropriate data collection' is 'in train’? Does MM refer to the conditions being assigned to
certification? If so, these conditions are unreasonable within the past performance of the
industry or of its promoters. The NZ Government has occasionally carried out a short-term
voyage to the Ross Sea (e.g. Tangaroa), several years ago during summer to collect bottom
grabs for the Latitudinal Gradient Project and again in 2008 as part of IPY. NZ's Antarctic
Programme otherwise has never had a high-seas Antarctic research component otherwise. The
proposed conditions contained in the final report of this certification will require research costing
many millions of dollars to undertake and a decade or more to complete for the data collection
aspect, let along the analysis and incorporation into assessment models. Cost of an appropriate
research vessel alone is 10s of thousands of dollars per cruise day. The UK has conducted such
research around South Georgia, but is fully occupied in that part of the Southern Ocean.

PR “Given the short history of the fishery, 10 years, it seems unlikely that “there is
reasonable quantitative information on the effect of the environment on population
dynamics”, particularly as you state that “given the depth and environment, it might be
expected that environmental effects on fluctuations may be small” and that “long term
climate change may have a larger effect”.

MM: “See Peer Review A where the same issue was raised.”

Therefore, see above ASOC discussion of this point, in which MM is completely lax in providing
a professional answer.

4. STOCK ASSESSMENT

4.1. Monitoring of Stock Status

PR “Is it fishery-dependent data that are being collected, and are there any fishery-
independent data?”

MM: The data are primarily fishery dependent collected by observers or reported by
fishing vessels.

ASOC: ONLY fishery dependent data are thus far used despite CCAMLR’s ‘ecosystem
management approach’.

MM: Other fishery-independent data are collected but not used in the stock assessment
(see Ainley et al. 2008).

ASOC points out that to its knowledge there is no such reference (and nothing in the reference
list in the certification report), though there is a Devries et al. (2008, EMM) showing decrease of
large AT in the southern Ross Sea coincident with onset of the AT fishery, with concomitant
decrease in fish-eating killer whales. Is that what MM is referring to? There is an Ainley & Siniff
(2008 EMM) showing prevalence of AT in the diet of Weddell seals; and a Siniff & Ainley (2008
EMM) explaining how the consistent annual census of seals along Victoria Land could be used
to monitor ecosystem effects of the fishery (i.e. incorporation into the CCAMLR Ecosystem
Monitoring Programme). Or is MM referring to a letter buried among many in the very lengthy
Appendix D?

PR “l am concerned that the abundance of toothfish is said to be monitored solely
through a small subset of New Zealand tagging data, which apparently leads to
underestimate of yield in the model (how to know, with no other indices?). With a
recapture rate of around 3% (both for NZ and all vessels), and given the uncertainties
associated with any quantitative estimates from tagging studies, biomass or exploitation
trends are bound to be extremely tentative.”

MM: The abundance of toothfish is estimated based on a small New Zealand tagging data
set and this is of some concern. The underestimation of the yield is relative to using the
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other available tagging data. New Zealand has the highest recapture rates. This has been
clarified in the text. The consistent choice of the highest recapture rates, while it may
introduce estimate bias, is clearly the more precautionary action that can be taken in the
face of the uncertainty as outlined by the reviewer, and is considered appropriate.

ASOC: Please see above discussion for Reviewer A in the use of tag-recapture data, and the
fact that CCAMLR has developed little faith in its applicability to its management strategy for this
fishery.

4. MODELING AND CURRENT STOCK STATUS.

PR “Previous comments on the availability of data with which to estimate stock
abundance conflict with the observation that the stock assessment uses an age-
structured model based on the catch composition data and tagging data to estimate the
impact of fishing on the stock. The absence of reliable CPUE series to ‘tune’ the model is
noted, but may not undermine the utility of the results to indicate broad stock changes. |
presume that, whilst the use of catch-at-age data elucidates trends in stock structure and
abundance, tagging data are used to estimate mortality rates and, therefore, absolute
stock size. It is, therefore, fair to say that the understanding of the stock dynamics is far
from perfect and, though the WG has been precautionary in their handling of the model
fitting and reporting outputs and are obviously aware of its shortcomings, more evidence
is needed for their evaluation that the stock has been only lightly exploited.”

MM: It is beyond the scope of this assessment to carry out a technical review of the stock
assessment. The results of the assessment are published and reviewed at least internally
by scientists at the CCAMLR meetings. As noted, the WG has been precautionary in their
handling of the model fitting and reporting outputs, and assessment procedures adopted
are ’‘good practice’. If there are technical problems with the stock assessment, we can be

confident based on past performance that they have been, or will be, identified.”

ASOC finds this response, given the profound lack of information available on the natural history
and stock attributes of AT in the Ross Sea region, as admitted by both CCAMLR and MM, to be
totally lacking in professionalism and admitting the lack of independence of this certification from
the fishery. CCAMLR has kept this fishery as ‘exploratory’ status precisely because of the lack of
knowledge and the difficulties in assessing and monitoring the stock. For MSC to certify this
fishery as sustainable is beyond comprehension.

PART FIVE: OBJECTION PURSUANT TO PARAGRAPH 4.8.2 (B)

5.1 Listing the relevant performance indicator(s) and using the template below, please clearly
identify the reason(s) you or your organisation believe that the score(s) presented within
the Final Report cannot be justified, ensuring you link those reasons with the
requirements of Paragraphs 4.8.2 (b) (i), 4.8.2 (b) (ii) and/or 4.8.2 (b) (iii) of the
objections procedure. Please provide your rationale and/or evidence in support of a
different conclusion, making particular reference to the specific scoring guideposts
associated with the particular performance indicator(s) in question.

The issues include:

The score given by the certification body in relation to one or more performance indicators
cannot be justified, and the effect of the score in relation to one or more of the particular
performance indicators in question was material to the outcome of the Determination, because:
(i) the certification body made a mistake as to a material fact; or

(ii) the certification body failed to consider material information put forward in the assessment

process by the fishery or a stakeholder;
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or (iii) the scoring decision was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence available to it; or

There was a serious procedural or other irregularity in the fishery assessment process that made

a material difference to the fairness of the assessment. This includes

¢ Assessment based on inaccurate information;

* Assessment only assessed one nation's vessels involved in the fishery rather than the two
countries and three companies being considered collectively as required by the unit

standard;

* Assessment only considered area 88.1 and not the stocks in 88.2 or ignores the unassessed

stocks in 88.1;

¢ Assessment failed to include information on barriers to stakeholder information in CCAMLR

processes;

* Paucity of information on toothfish biology, including stock structure.

Further information is provided in detailed responses in section 5.2.

Principle 1

Performance
Indicator

Component: There should be sufficient information on the target
species and stock separation to allow the effects of the fishery on
the stock to be evaluated.

Pl Category: 1.1.1.1 Is the species readily identified as adults and
juveniles?

Reason

Identification of juvenile catch differences in the species is uncertain and
was noted by one of the reviewers. The scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it. The
certification body failed to consider material information put forward in the
assessment process by the fishery or a stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There should be sufficient information on the target
species and stock separation to allow the effects of the fishery on
the stock to be evaluated.

Pl Category: 1.1.3 Is the geographical range of the target stock
known and any seasonal migration described?

Reason

The stock affinity of the assessed stocks with toothfish in surrounding
areas is not well understood and to reveal this information requires a
high-seas research effort that neither industry nor the NZ or UK
governments have demonstrated any intention of carrying out. The
scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There should be sufficient information on the target
species and stock separation to allow the effects of the fishery on
the stock to be evaluated.
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Pl Category: 1.1.1.4 Is there information on fecundity and
growth?

Reason

Details of the age and length of maturity and the timing of the spawning
cycle are poorly known because the area is covered by ice for at least six
months of the year.

The scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There should be sufficient information on the target
species and stock separation to allow the effects of the fishery on
the stock to be evaluated.

Pl Category: 1.1.1.5 Is there an understanding of the relationship of
recruitment to parental stock?

Reason

There is not enough information available about Antarctic Toothfish
stocks, spawning populations or basic toothfish biology in 88.1 or 88.2 to
understand any relationship between recruitment and parental stock. The
scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There should be sufficient information on the target
species and stock separation to allow the effects of the fishery on
the stock to be evaluated.

Pl Category: 1.1.1.6 Is information collected on the
abundance/density of the stock?

Reason

There is insufficient information being obtained from tagging data on
fishery for effects on the stock to be evaluated.

The scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it.

The certification body failed to consider material information put forward
in the assessment process by the fishery or a stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There should be sufficient information on the target
species and stock separation to allow the effects of the fishery on
the stock to be evaluated.

Pl Category: 1.1.1.7 Is information available on environmental
influences on the stock dynamics?

Reason

There is no knowledge of the “biological and physical factors affecting
distribution, survival and year class strength” there is also great
uncertainty about natural mortality. The report already acknowledges that
information is highly uncertainty. There is still a poor understanding
relationship between recruitment to parental stock in the Ross Sea. The

MSC Objections Form
ASOC Objection December 11, 2009
16




scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There should be sufficient information on the fishery
to allow its effects on the target stock to be evaluated.
Pl Category: 1.1.2.3 Is gear selectivity known for the fishery?

Reason

There is no independent estimate of population size frequency
distributions (and noting, later, that “older fish” are missing from the
catch), it is not selectivity but retention by gear types and fishing methods
that are estimated from the size composition of the catch. The scoring
decision was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There is a well-defined and effective harvest strategy to
manage the target stock.

Pl Category: 1.1.2.4 Is the target species taken in other fisheries
in the area that are not subject to this certification, and are such
catches recorded or estimated?

Reason

There is uncertainty on the information available on IUU catches and that
the catch limit involves more than one species and that the stock
structure for Antarctic toothfish is unknown. The scoring decision was
arbitrary or unreasonable in the sense that no reasonable certification
body could have reached such a decision on the evidence available to it.
The certification body failed to consider material information put forward
in the assessment process by the fishery or a stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There is a well-defined and effective harvest strategy
to manage the target stock.

Pl Category: 1.1.4.1 Is there a mechanism in place to contain
harvest as required?

Reason

There is uncertainty of the stocks involved, which is linked to on the
uncertainty on the biology and stock structure of Antarctic toothfish in
area 88.1 and 88.2. The scoring decision was arbitrary or unreasonable
in the sense that no reasonable certification body could have reached
such a decision on the evidence available to it. The certification body
failed to consider material information put forward in the assessment
process by the fishery or a stakeholder.

Rationale

See 5.2
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Performance
Indicator

Component: There is a well-defined and effective harvest strategy
to manage the target stock.
Pl Category: 1.1.4.2 Are clear, tested decision rules set out?

Reason

The decision rule has not been tested and fully reconciled with the
reference points. The scoring decision was arbitrary or unreasonable in
the sense that no reasonable certification body could have reached such
a decision on the evidence available to it. The certification body failed to
consider material information put forward in the assessment process by
the fishery or a stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: There is a well-defined and effective harvest strategy
to manage the target stock.

Pl Category: Pl 1.1.43 Are appropriate management tools
specified to implement decisions in terms of input and/or output
controls?

Reason

IUU vessels have been licensed to fish in the Ross Sea. The consensus
arrangement of CCAMLR means one member can block CCAMLR
adding that vessel to the CCAMLR list of IUU vessels. The scoring
decision was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: Pl 1.1.6.1 Is there evidence that stock status is
consistent with that providing long-term productivity?

Reason

Since no estimates of fishing mortality are presented in the assessment
(neither actual, nor reference levels), it is difficult to know whether the
fishing mortality is above or below the target level. The scoring decision
was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder.

Rationale

See 5.2

Performance
Indicator

Component: Fishing activity maintains the age, genetic structure
or sex composition of the stock to a degree that does not impair
reproductive capacity.

Pl Category: 1.3.1.2 Does information indicate any changes in
structure that would alter reproductive capacity?

Reason

There are indications that detrimental changes to the stock and
ecosystem are underway. That information was available to MM, namely
the recent disappearance of large toothfish from the southern portion of
the Ross Sea shelf and the coincident decrease in prevalence of AT
predators in that region. The scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
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have reached such a decision on the evidence available to it. The
certification body failed to consider material information put forward in the
assessment process by the fishery or a stakeholder.

Rationale

See 5.2

Principle 2

Performance
Indicator

Component: There is adequate determination of ecosystem factors
relevant to the geographical scale and life history strategy of the
target species

Pl Category: 2.1.1.1 Are the nature, sensitivity and distribution of
habitats relevant to the fishing operations known?

Reason

The impacts of the longline fishery on Vulnerable Marine Ecosystems
(VMEs) has been downplayed in the MM report. The certification body
failed to consider material information put forward in the assessment
process by a stakeholder and the scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: There is adequate determination of ecosystem factors
relevant to the geographical scale and life history strategy of the
target species

Pl Category: 2.1.1.2 Is information available on the trophic position,
status and relationships of the target species within the food web?

Reason

The MM report fails to note that the balanced trophic models are a work
in progress “Futher work is needed to validate this model, develop a
dynamic component, and consider seasonal, spatial and interannual
variations in ecosystem state”. The certification body failed to consider
material information put forward in the assessment process by a
stakeholder and the scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: There is adequate determination of ecosystem factors
relevant to the geographical scale and life history strategy of the
target species

Pl Category: 2.1.1.3 Is there information on the potential for the
ecosystem to recover from fishery related impacts?

Reason

Given the absence of information there cannot be a “reasonable
assessment of the recovery potential”. The certification body failed to
consider material information put forward in the assessment process by a
stakeholder and the scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale

See 5.2
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Performance
Indicator

Component:

Pl Category: 2.1.2.4 Are the effects of supply and use of bait
known?

Reason

Only bait sources for New Zealand vessels have been considered and
the biosecurity risks have not been considered. The certification body
failed to consider material information put forward in the assessment
process by a stakeholder and the scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 2.1.3.1 Is there adequate knowledge of the physical
impacts on the habitat due to use of gear?

Reason

The impacts of the longline fishery on Vulnerable Marine Ecosystems
have been downplayed in the report. The certification body failed to
consider material information put forward in the assessment process by a
stakeholder and the scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 2.1.3.1 Is there adequate knowledge of the physical
impacts on the habitat due to use of gear?

Reason

The impacts of the longline fishery on Vulnerable Marine Ecosystems
have been downplayed in the report. The certification body failed to
consider material information put forward in the assessment process by a
stakeholder and the scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 2.1.5.1 Does the mortality of target stocks have
unacceptable impacts on ecosystem structure and function?

Reason

The scores are inconsistent with available information and the scoring
guidelines. The certification body failed to consider material information
put forward in the assessment process by a stakeholder and the scoring
decision was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 2.2.1.1 Is there information on the presence and
populations of protected, endangered or threatened (PET) species?

Reason

There is not regular monitoring of PET species in the fishery or in the
Ross Sea. The certification body failed to consider material information
put forward in the assessment process by a stakeholder and the scoring
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decision was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 2.2.1.2 Are interactions of the fishery with such
species adequately determined?

Reason

The interactions of the fishery are not adequately determined. The
certification body failed to consider material information put forward in the
assessment process by a stakeholder and the scoring decision was
arbitrary or unreasonable in the sense that no reasonable certification
body could have reached such a decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 2.2.1.3 Do interactions pose an unacceptable risk to such
species?

Reason

The impacts of the longline fishery on Vulnerable Marine Ecosystems
have been downplayed in the report and the impacts on Weddell seals
and killer whales in McMurdo Sound have not been addressed. The
certification body failed to consider material information put forward in the
assessment process by a stakeholder and the scoring decision was
arbitrary or unreasonable in the sense that no reasonable certification
body could have reached such a decision on the evidence available to it.

Rationale

See 5.2

Principle 3

Performance
Indicator

Component: A management system containing an institutional and
operational framework exists with clear lines of responsibility.

Pl Category: 3A.1.1 Are organisations with management
responsibility clearly defined including areas of responsibility and
interactions?

Reason

The certification body has not assessed the different issues involving US
and NZ vessels and operators; it usually refers to action by the UK or
New Zealand but it rarely refers to action by both countries. The
certification body made a mistake as to a material fact or failed to
consider material information put forward in the assessment process by
the fishery or a stakeholder. The scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: A management system containing an institutional and
operational framework exists with clear lines of responsibility.

Pl Category: 3A.1.3 Is the management system subject to internal
review?

Reason

No updated stock assessment of SSRU 88.2E was presented to
CCAMLR in 2007 or 2008. The report makes a number of serious errors
in how CCAMLR operates and the engagement of environmental NGOs.
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The certification body made a mistake as to a material fact or failed to
consider material information put forward in the assessment process by
the fishery or a stakeholder. The scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: A management system containing an institutional and
operational framework exists with clear lines of responsibility.

Pl Category: 3A.1.4 Is the management system subject to
external review?

Reason

CCAMLR has been subject to a recent external review, which produced
many recommendations, but it remains unclear whether CCAMLR will
implement any of them. It is also unclear whether there will be any further
review, as several countries don't want anything to change. CCAMLR
requires consensus to make progress. The certification body made a
mistake as to a material fact or failed to consider material information put
forward in the assessment process by the fishery or a stakeholder. The
scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it;

Rationale

See 5.2

Performance
Indicator

Component:
Pl Category: 3A.2.2 Is the fishery consistent with national
legislation?

Reason

This certification proposal involves three companies from two countries
and in the case of the Argos group, a company based in a UK territory.
There is no assessment of the different legal structures and
accountabilities of operating out of St. Helena versus in the UK. There is
no assessment in the report of the compliance with national legislation for
the UK vessels. The certification body failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder. The scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: The management system includes strategies to meet
objectives including consultative procedures and dispute
resolutions.

Pl Category: 3A.3.1 Does the management system contain clear
short and long-term objectives?

Reason

In a number of sections MM assumes New Zealand is to undertake the
work or refers to New Zealand examples. ASOC is unaware that the UK
and Argos have agreed to comply with the New Zealand 'Ross Sea
Strategy'. The certification body failed to consider material information put
forward in the assessment process by the fishery or a stakeholder. The
scoring decision was arbitrary or unreasonable in the sense that no
reasonable certification body could have reached such a decision on the
evidence available to it.
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| Rationale

| See 5.2

Performance
Indicator

Component: The management system includes strategies to meet
objectives including consultative procedures and dispute
resolutions.

Pl Category: 3A.3.3 Are there procedures for measuring
performance relative to the objectives?

Reason

The Pl commentary makes a number of serious errors in how CCAMLR
operates and the engagement of environmental NGOs. The certification
body made a mistake as to a material fact or failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder. The scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: The management system includes strategies to meet
objectives including consultative procedures and dispute
resolutions.

Pl Category: 3A.3.5 Does the system include a consultative
process including relevant and affected parties?

Reason

There is no management plan for the fisheries so how can it be claimed
there is research undertaken to support the plan? Again the reference is
to New Zealand activity but there is no reference to research planning by
the UK or UK operators. The certification body made a mistake as to a
material fact or failed to consider material information put forward in the
assessment process by the fishery or a stakeholder. The scoring decision
was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it.

Rationale

See 5.2

Performance
Indicator

Component: The management system includes measures to pursue
objectives for the stock.

Pl Category: 3A.6.2 Are results evaluated against precautionary
target and limit reference points?

Reason

It is not the case that results of monitoring are quantitatively evaluated
against precautionary target and limit reference points on a regular and
timely basis and that the stock assessments and reference points have a
strong quantitative basis. The certification body made a mistake as to a
material fact or failed to consider material information put forward in the
assessment process by the fishery or a stakeholder. The scoring decision
was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it.

Rationale

See 5.2

Performance
Indicator

Component: 3A. 7 The management system includes measures to
pursue objectives for the affected ecosystem.
Pl Category: 3A.7.1 Are measures in place to address (avoid or
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minimise) significant environmental impacts?

Reason

The MM commentary on the Pls usually refers to action by the UK or
New Zealand but it rarely refers to action by both countries. The
certification body made a mistake as to a material fact or failed to
consider material information put forward in the assessment process by
the fishery or a stakeholder. The scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it.

Rationale

See 5.2

Performance
Indicator

Component: The management system includes measures to
pursue objectives for the affected ecosystem.

Pl Category: 3A.7.2 Are no take zones, Marine Protected Areas or
closed areas for specific periods appropriate and, if so, are these
established and enforced?

Reason

The discussion of MPAs refers to further limits being applied to New
Zealand vessels but does not state that the UK vessels (or any other
vessels) have also agreed to comply with these limits. The certification
body made a mistake as to a material fact or failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder. The scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it;

Rationale

See 5.2

Performance
Indicator

Component: There are control measures in place to ensure the
management system is effectively implemented.

Pl Category: 3A.8.2 Is surveillance and monitoring in place to
ensure that requirements of the management system are complied
with?

Reason

As noted previously the quality of observers is a key factor in the
management of this fishery. Even with two observers on board it is
possible for the system to fail. The certification body made a mistake as
to a material fact, or failed to consider material information put forward in
the assessment process by the fishery or a stakeholder. The scoring
decision was arbitrary or unreasonable in the sense that no reasonable
certification body could have reached such a decision on the evidence
available to it.

Rationale

See 5.2

Performance
Indicator

Component: There are management systems in place that
encourage fishing methods that minimise adverse impacts on
habitat.

Pl Category: 3B.2.1 Do fishing operations implement appropriate
fishing methods designed to minimise adverse impacts on habitat,
especially in critical or sensitive zones such as spawning or nursery
areas?

Reason

The serious impacts of the longline fishery on Vulnerable Marine
Ecosystems (VMEs) have been downplayed in the report. The
certification body made a mistake as to a material fact, or failed to
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consider material information put forward in the assessment process by
the fishery or a stakeholder. The scoring decision was arbitrary or
unreasonable in the sense that no reasonable certification body could
have reached such a decision on the evidence available to it;

Rationale See 5.2

Performance Component:

Indicator Pl Category: 3B.5.2

Reason There is no management plan for the fisheries so how can it be claimed

there is research undertaken to support the plan? The certification body
made a mistake as to a material fact, or failed to consider material
information put forward in the assessment process by the fishery or a
stakeholder. The scoring decision was arbitrary or unreasonable in the
sense that no reasonable certification body could have reached such a
decision on the evidence available to it.

Rationale See 5.2

5.2 For each issue identified in question 5.1, please state why you or your organisation
believes that the effect of the score in relation to one or more of the particular
performance indicators in question was material to the outcome of the Determination
such that the Determination should be altered?

ASOC submits that until all the relevant data have been included in the assessment as
discussed above, it is difficult to do a point-by-point analysis of each final score. Where a
particular performance indicator score was questioned by the peer reviewers, please refer to the
comments above.

Principle 1:

1.1 The fishery shall be conducted at catch levels that continually maintain the high
productivity of the target population(s) and associated ecological community relative to
its potential productivity.

Pl 1.1.1 There should be sufficient information on the target species and stock
separation to allow the effects of the fishery on the stock to be evaluated.

Pl 1.1.1.1 Is the species readily identified as adults and juveniles?
Reviewer A questioned the score and recommended a score of 80. ASOC agrees with the
comment that: “Whilst it may be true that crew are likely to learn the differences in the species
from the observers, further assisted by the identification guide, not sure if this is currently the
case, especially for juveniles. A score of 80 may be more appropriate.”

For the reasons above, it is manifestly clear that a score of SG 80 or less is appropriate.

Pl 1.1.1.2 Is the life history of the species understood and the spawning and nursery
areas described?

As noted in section 3 and stated by several submitters, there is much speculation about the life-
history of Antarctic toothfish and important new information has recently come to the fore;
spawning grounds are unknown and no eggs or larvae have been found for the species. For
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this reason we seriously question a score of 70, and consider that a score under 60 would be
more appropriate.

For all the reasons above, it is manifestly clear that the minimum score of SG 60 is not reached
for this PI.

Pl 1.1.1.3 Is the geographical range of the target stock known and any seasonal migration
described?

MM was less than candid in its response to reviewer A and to justifying the score in this item,
which, as the reviewer notes, is not warranted. MM says that AT tags placed on fish in Area 88
have not been found in fisheries outside of Area 88, without mentioning what other fisheries
might there be: South Georgia, Heard Island, Kerguelen Island for Patagonian toothfish or
where? What other AT fisheries are adjacent to Area 88, at least ones that are ‘legal’. In this
context note the recent report provided by an Australian patrol vessel to CCAMLR about a
130km illegal gill net found in the Southern Ocean, containing an estimated 29 tons of AT. Our
understanding is that these fish were not checked for tags.

The New Zealand stock assessment (2008) notes:

However, it is noted that the stock affinity of the assessed stocks with toothfish in surrounding
areas is not well understood.

How can MM score PI 1.1.1.3 at 90 when there is so much uncertainty about the stock? A lower
score is much more appropriate. If current information were used, it is doubtful it would meet the
criteria for 60.

For all the reasons above, it is manifestly clear that the minimum score of SG 60 is not reached
for this Pl based on the guideposts.

Pl 1.1.1.4: Is there information on fecundity and growth?

As the New Zealand toothfish stock assessment report (2008) notes:

Details of the age and length of maturity and the timing of the spawning cycle are poorly known
because the area is covered by ice for at least six months of the year. The smallest females with
maturing ovaries are 90-100 cm TL. The proportion of these maturing females at length is
currently unknown and so the maturity has not yet been determined. However, it is believed that
the current value of 100 cm for males and females used in stock assessment modelling is likely
to be too low.

How can MM score Pl 1.1.1.4 at 80, when there is such uncertainty, particularly in light of the
latest information on sexual maturity being revised dramatically upward - essentially doubled?
(CCAMLR WG-FSA 2009) Under these real-world conditions a score of 60 or less would be
appropriate.

The score should have been revised to no more than 60 based on the guideposts.

Pl 1.1.1.5. Is there an understanding of the relationship of recruitment to parental stock?
ASOC agrees with reviewer B’s assessment that the score given is not defensible based on the
lack of information available. An example of this in regard to recruitment is the finding revealed
at the 2009 FSA WG meeting that revised the age of recruitment of AT from 8-10 to 16 years!
For MM to now counter that this will get covered in the first surveillance report would again be
missing the key point: there is not enough information available about AT to justify MM over-
riding the wisdom of CCAMLR to be calling an ‘exploratory’ fishery ‘sustainable’.

The score should have been revised to no more than 60 based on the guideposts.
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Pl 1.1.1.6 Is information collected on the abundance/density of the stock?

ASOC agrees with the comments of reviewer B on this PI:

“Though the team suggest that abundance is monitored through a tagging programme carried out
by the commercial fishery, this is not demonstrated and, with a recapture rate of 3% and rejection
of most tagging data due to unexplained differences in recaptures among fleets, the uncertainties
are considerable. Note that the use of the New Zealand tagging data apparently leads to
underestimate of yield in the model (based on catch-at-age data, presumably) and that CPUE is
not used as it is very variable and lacking consistency in the fleet over time. Abundance indices
based on mark recapture data must rely on a good knowledge of catch and effort. A score of 75
appears too high.”

An added problem is that the tagged fish should represent the same size of fish that are
retained. This year's Fish Stock Working Group showed that for most vessels the overlap was
less than 60 percent, with small fish much more likely to be tagged (see Table 11 and figure 3 of
the Fish Stocks Working Group Report 2009).

The lack of overlap could mean it "may take 15-20 years for the tagged fish to be fully selected
by the longline gear.) During this time period the tags could be shed, grown over, or covered by
fouling organisms, and many of the tagged fish (over 80 percent) would be estimated to die due
to natural mortality." (page 19, FSA-WG 2009).

ASOC notes that this review was carried out this year by the CCAMLR Fish Stock Assessment
Working Group 2008 and was available before the MM Final Report was published.

Based on the above the score should have been revised to 60 based on the guideposts.

Pl 1.1.1.7 Is information available on environmental influences on the stock dynamics?
We agree with both peer reviewer A and B that the score cannot be justified by the text. There is
no knowledge of the “biological and physical factors affecting distribution, survival and year class
strength” and there is also great uncertainty about natural mortality. The report already
acknowledges that information is highly uncertainty. There is still a poor understanding
relationship between recruitment to parental stock in the Ross Sea (Hanchet et al. 2008).

As reviewer B states:

“Nothing provided in the assessment suggests that the knowledge of biological and physical
factors that affect distribution, survival and year class strength is other than rudimentary. Where
is the evidence that quantitative information on the effect of the environment on population
dynamics is reasonable (and could be used in the stock assessment process)? The only
information presented is depth distribution of adults and juveniles, there is nothing on eggs or
larvae and, though the R/SSB relationship is expected to be driven mainly by environmental
effects, there appears to have been no attempt to reveal the causal factors. A score of 80 seems
too high.”

A score of 60 is more appropriate for this indicator based on the guideposts.

P11.1.2.3. Is gear selectivity known for the fishery?

How can a score of 85 be assigned here? Hanchet et al. (2007, FSA 07/28) note that the age-
size structure of the catch has changed only as a function of where and at what depth the long-
lines are deployed; nothing to do with gear selectivity. Moreover, the age distribution of the catch
has ranged annually from fish 2 years old to 29 years old, as shown in that document, an
impressive spread, with a mean and mode at about 6 years of age despite the fact that the
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fishery seeks to target the oldest, largest fish, also stated in this and other ‘fishery
characterization’ reports submitted to CCAMLR.

As reviewer B commented:

“Because there is no independent estimate of population size frequency distributions (and
noting, later, that “older fish” are missing from the catch), it is not selectivity but retention by gear
types and fishing methods that are estimated from the size composition of the catch. Given that
small and large fish occupy different depth zones, changes in catch length patterns do not
necessarily show that selectivity is changing (catch composition depends on depth fished and
year-class strength, for example). How does the tagging programme provides information on
selectivity, when all fished tagged are from the same fishery in which they are recaptured,
probably having grown little meanwhile? A score of 60-65 is indicated.”

Revise the score to 60 based on the guideposts.

1.1.2 There should be sufficient information on the fishery to allow its effects on the
target stock to be evaluated

Pl 1.1.2.4 Is the target species taken in other fisheries in the area that are not subject to
this certification, and are such catches recorded or estimated?

We agree with reviewer A that this score should have been reassessed given the information
available on IUU catches (see additional comments in section 3) and that the catch limit involves
more than one species and that the stock structure for Antarctic toothfish is unknown.

ASOC agrees a score of 70 to 80 is more appropriate.
1.1.4 There is a well-defined and effective harvest strategy to manage the target stock.

Pl 1.1.4.1 Is there a mechanism in place to contain harvest as required?

How can MM score Pl 1.1.4.1 at 100 when there is uncertainty of the stocks involved in 88.1 and
88.2 and questions over the stock size estimated. See our previous comments on the
uncertainty on the biology and stock structure of Antarctic toothfish in area 88.1 and 88.2.

IP 1.1.4.1 should be assessed as closer to 60 based on the guideposts.

Pl 1.1.4.2 Are clear, tested decision rules set out?

ASOC agrees with reviewer A that the score should be revised to no higher than 80. As the
reviewer commented:

“The decision rule has not been tested and fully reconciled with the reference points. The
decision rules exist and are fully documented and have undergone some testing through
simulation etc. They have not been reconciled with reference points. Constable 2002,. Point 5.8.
WG FSA 2002. The decision rule would keep catches up to a certain level and then crash to 0 or
below the target reference point.”

The score should have been revised to 80 for this Pl based on the guideposts.

Pl 1.1.4.3 Are appropriate management tools specified to implement decisions in terms
of input and/or output controls?

In 1.1.4.3 it is claimed that no IUU vessel has been licensed. The Volna was an alleged 1UU
vessel that was accepted by all but one CCAMLR members as an IUU vessel but because of
consensus decision making, its listing as an IUU vessel was blocked by one member. The next
year it was licensed by CCAMLR to fish but in the end did not fish that year.
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In 2008 a licensed fishing vessel the Paloma V was linked with IUU fishing. The vessel wanted
to unload toothfish in Auckland in May (2008). When the boat was examined, New Zealand
Fishery Officers found information linking it to vessels involved in IUU fishing (MFAT 2008).
Vessel owner Omunkete Fishing (Pty) Ltd took the New Zealand Government to court claiming
the vessel search was unlawful. It also tried to stop the New Zealand Ministry of Foreign Affairs
and Trade from reporting the information to CCAMLR, and nominating the vessel to CCAMLR’s
IUU Vessel blacklist (MFAT 2008 and Omunkete Fishing vs Crown, NZ High Court 2008).

In 2008 New Zealand sighted the IUU vessel Triton-1 during a Royal New Zealand Air Force
(RNZAF) Orion patrol in January (2008). The vessel was never arrested or intercepted.

Since 2007 there has been a recognition by CCAMLR that IUU vessels have moved to using gill
nets rather than more traditional longlines. That has added impact on the environment and is
prohibited method by CCAMLR. At this year's meeting of SC-CCAMLR agreed it was highly
uncertain what the catches were due to the use of gill nets and “gill net catches are likely to be
much greater” than estimated (para 7.4, SC-CCAMLR 2009).

For these reasons it should have been assessed as closer to 60 based on the guideposts.

Pl 1.1.6.1 Is there evidence that stock status is consistent with that providing long-term
productivity?

We agree with the concerns expressed by reviewer B on this PI:

“Since no estimates of fishing mortality are presented in the assessment (neither actual, nor
reference levels), it is difficult to know whether the fishing mortality is above or below the target
level. If, as stated, “fishing mortality is currently estimated as being at or above the target level”,
then the stock is being harvested unsustainably. Though the stock may have been estimated to
be well above the biomass limit reference point in 2006/7, we do not know the rate at which it is
being fished down. With slow growing relatively unproductive species, it is to be expected that
changes in the overall length frequency distribution will occur slowly as the unexploited
population containing a preponderance of older individuals is fished down (mining). In essence,
though the stock may currently have a high probability of being at or above its target reference
levels, unless fishing mortality is low and recruitment or production responds positively as the
stock is fished down, long-term productivity is not assured. A score of 100 seems unduly
optimistic.”

For these reasons it should have been assessed at 80 based on the guideposts.

1.3.1 Fishing activity maintains the age, genetic structure or sex composition of the stock
to a degree that does not impair reproductive capacity.

Pl 1.3.1.2 Does information indicate any changes in structure that would alter
reproductive capacity?

The reviewer felt that the score was too high and ASOC agrees. There are indications that
detrimental changes to the stock and ecosystem are underway. That information was available
to MM, namely the recent disappearance of large toothfish from the southern portion of the Ross
Sea shelf and the coincident decrease in prevalence of AT predators in that region (Devries et
al. 2008. EMM 08/21). Neither of these developments was anticipated by CCAMLR, particularly
if just an estimated 15-20% of the pre-fished recruited biomass has by now been depleted
(Pinkerton et al. 2007).

The fishery should have been scored at under 80 based on the guideposts..
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Principle 2:

2.1.1 There is adequate determination of ecosystem factors relevant to the geographical
scale and life history strategy of the target species.

2.1.1.1 Are the nature, sensitivity and distribution of habitats relevant to the fishing operations
known?

A score of even 75 cannot be justified by the information available. The impacts of the longline
fishery on Vulnerable Marine Ecosystems (VMEs) has been downplayed in the MM report.
Experience from this year is that the fishery does impact on VMEs and that a wide range of
sensitive long-lived benthic species (eg corals, sponges etc, 1000’s of years old) are caught by
longlines. The scoring in a range of sections (e.g. 3B.2.1 or 2.1.3.1) does not consider the
ecological impact of removing these species, which is a serious flaw.

The fishery catches the complete range of benthic species which make up vulnerable marine
ecosystems including stony corals, black corals, gorgonians, sponges and bryozoans. About
half of the nearly 1500 sets in the Ross Sea region last year reported catch of VME taxa.

The commentary on 2.1.3.1 notes that: “However, longline gears are not considered to be
effective at retaining benthos, so the full physical impact of the gear on habitats cannot be
inferred only from habitat features entangled in the gear.”

This alone should indicate a score of 75 cannot be sustained as not “all impacts of gear use on
the habitat are adequately identified”.

For these reasons the fishery should have been scored under 60, based on the guideposts..

2.1.1.2 Is information available on the trophic position, status and relationships of the
target species within the food web?

Even the low score 70 cannot be justified. MM states that: “The results of efforts to build
balanced trophic models of this system are consistent with the view that toothfish are not a
major prey item for larger predators in the Ross Sea. Toothfish do appear regularly in the diets
of some predators, however, including Weddell seals. However the models suggest that
toothfish are not a major diet item for Weddell seals, and although possibly toothfish is a major
prey of colossal squid, these predators are so rare that at target exploitation rates the fishery will
not cause sufficient reduction of toothfish availability to pose a problem to predators.”

Here is the final conclusion of the Pinkerton et al. report (P.1, abstract): “The balanced model
presented here has not yet been validated and should be considered a work in progress”; or
here (P. 13): “Futher work is needed to validate this model, develop a dynamic component, and
consider seasonal, spatial and interannual variations in ecosystem state”. (Pinkerton et al.
2007).

For these reasons the fishery should have been scored under 60, based on the guideposts.

Pl 2.1.1.3 Is there information on the potential for the ecosystem to recover from fishery
related impacts?

ASOC agrees with reviewer A that: “The information in support of a score of 80 is weak and |
feel that the score should be closer to 60 and that another condition should be added in relation
to this criterion. There are references to CCAMLR’s since its establishment as a RFMO.
CCAMLR was established under the Antarctic Treaty System and is not the classic RFMO.”
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There is little information on the recovery potential of specis that could be affected by this
fishery. The added effect of climate change and ocean acidification adds to that impact. Given
the absence of information there cannot be a “reasonable assessment of the recovery potential”.

For these reasons it should have been assessed as 60 based on the guideposts.

Pl 2.1.2.4 Are the effects of supply and use of bait known?

The discussion of the effects of bait (Pl 2.1.2.4) focuses solely on New Zealand and there is no
information on the UK fishers who are not landing or leaving from New Zealand. Peer Reviewer
A questioned this response. Again this commentary must include all fishers and nations being
assessed. In fact, the 2007 CCAMLR Fishery Report discusses the fact that the NZ method of
autoline baiting results in a significantly higher rate of bycatch than the more traditional ‘Spanish
line’ system, but this is mentioned by MM nowhere in the certification report.

There are also issues around biosecurity and bait adding new diseases to an area that need to
be considered.

For these reasons the score should have been revised to under 60 based on the guideposts.

Pl 2.1.3.1 Is there adequate knowledge of the physical impacts on the habitat due to use
of gear?

The impacts of the longline fishery on Vulnerable Marine Ecosystems (VMEs) has been
downplayed in the report. Experience from this year is that the fishery does impact on VMEs
and that a wide range of sensitive long-lived benthic species (eg corals, sponges etc, 1000’s of
years old) are caught by longlines. The scoring in a range of sections (e.g. 3B.2.1 or 2.1.3.1)
does not consider the ecological impact of removing these species, which is a serious flaw.

The fishery catches the complete range of benthic species which make up vulnerable marine
ecosystems including stony corals, black corals, gorgonians, sponges and bryozoans. About
half of the nearly 1500 sets in the Ross Sea region last year reported catch of VME taxa.

The commentary on 2.1.3.1 notes that: “However, longline gears are not considered to be
effective at retaining benthos, so the full physical impact of the gear on habitats cannot be
inferred only from habitat features entangled in the gear.”

This alone should indicate a score of 80 cannot be sustained as not “all impacts of gear use on
the habitat are adequately identified”.

For these reasons the fishery should have been scored at 60, based on the guideposts.

2.1.5.1 Does the mortality of target stocks have unacceptable impacts on ecosystem
structure and function?

A score of 85 is not consistent with the result in Pinkerton 2007. The final conclusion of the
Pinkerton et al. (2007) report (P.1, abstract): “The balanced model presented here has not
yet been validated and should be considered a work in progress”; or here (P. 13): “Futher
work is needed to validate this model, develop a dynamic component, and consider
seasonal, spatial and interannual variations in ecosystem state”.

It is not possible based on current information to claim that “Sufficient information is available on
consequences of current levels of mortality of target species to generally evaluate major
impacts, and the information suggests no unacceptable impacts of the fishery on ecological
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systems.” This is the requirement for an 80 listing. Even the requirements of 60 listing is
unlikely to be met.

For these reasons the fishery should have been scored at 60, based on the guideposts.

2.2.1.1 Is there information on the presence and populations of protected, endangered or
threatened (PET) species?
MM is wrong when that claim that there is: “Regular monitoring of protected, endangered and
threatened species is undertaken, supported by research programmes to assess threats and
promote their conservation.”

While, for instance, there is monitoring of certain albatross breeding populations at distant
colonies, e.g. Macquarie, Kerguelen lIslands etc, far from Area 88 (10s of thousands of km
away), no monitoring goes on in the fishing area.

Key species are not monitored on a regular basis as required by a score of 80.
For these reasons the fishery should have been scored at 60, based on the guideposts.

2.2.1.2 Are interactions of the fishery with such species adequately determined?

MM is wrong when they claim that there are: “Reliable quantitative estimates are therefore made
of the interactions of all populations directly related to the fishery, and qualitative information is
available on indirect impacts.”

The only basis for this statement is the current work in progress on a food web model but ASOC
notes that the food web model comments that: “....significant progress has been made in sifting
through this information to obtain an initial set of parameters required for a Ross Sea balanced
trophic model, and adjusting parameters taking into account the relative uncertainties to obtain a
balanced trophic model.” Pinkerton et al 2007. This is not adequate information to use a work in
progress as the basis that fishery interactions among ecosystem components are adequately
determined?

For these reasons the fishery should have been scored at 60, based on the guideposts.

2.2.1.3 Do interactions pose an unacceptable risk to such species?
MM focus only on albatross species The MM Report has dismissed research and consideration
on other potentially impacted species.

For example there is work on Weddell seals, killer whales, etc. in McMurdo Sound.

The impacts of the longline fishery on Vulnerable Marine Ecosystems (VMEs) has not been
considered in this section. Experience from this year is that the fishery does impact on VMEs
and that a wide range of sensitive long-lived benthic species (eg corals, sponges etc, 1000’s of
years old) are caught by longlines. The scoring in a range of sections (e.g. 3B.2.1 or 2.1.3.1)
does not consider the ecological impact of removing these species, which is a serious flaw.

The fishery catches the complete range of benthic species which make up VMEs,
including stony corals, black corals, gorgonians, sponges and bryozoans. Black corals are a
recognised threatened species. About half of the nearly 1500 sets in the Ross Sea region last
year reported catch of VME taxa.
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The commentary on 2.1.3.1 notes that: “However, longline gears are not considered to be
effective at retaining benthos, so the full physical impact of the gear on habitats cannot be
inferred only from habitat features entangled in the gear.”

The for threatened VME species it is not possible to “well estimate” the “critical interactions” as
required by an 80 listing.

These reasons indicate a score of closer to 60 should have been made based on the
guideposts.

Principle 3:

3A.1 A management system containing an institutional and operational framework exists
with clear lines of responsibility.

Pl 3A1.1 Are organisations with management responsibility clearly defined including
areas of responsibility and interactions?

In the commentary on the Pls it usually refers to action by the UK or New Zealand but it rarely
refers to action by both countries. For example the report does not say what legislation is used
to regulate UK vessels operating in this fishery (e.g. Pl 3A1.1), or whether UK vessels are
required to prepare environmental assessments (IEEs) as required by the Antarctic
Environmental Protocol (3A.3.7). It only says New Zealand vessels are required to do so. The
IEEs are controls under the Environmental Protocol to the Antarctic Treaty and not CCAMLR but
the reference is to CCAMLR.

This should have been scored at 60 or below based on the guideposts.
Pl 3A1.3 Is the management system subject to internal review?

No updated stock assessment of SSRU 88.2E was presented to CCAMLR in 2007 or 2008. How
can MM score Pl 3A1.3 at 90 when there is no annual assessment for 88.2E and there hasn’t
been an assessment for 3 years?

The MM report makes a number of serious errors in how CCAMLR operates and the
engagement of environmental NGOs. This erroneous claim is made in many sections of the
report (e.g. 3A.3.3, which MM has the audacity to rank at 100, or 3A.1.3 or 3A.3.5, which again
were scored at 100, when they should fail the 60 level test). Unlike with other RFMOs,
environmental and conservation NGOs cannot participate in their own right. Only experts
representing countries or observers or invited experts can attend meetings. ASOC is the only
environmental organization invited to attend CCAMLR meetings but even ASOC representatives
cannot attend working groups of the CCAMLR Scientific Committee, including the crucial Fish
Stock Assessment Working Group that assesses the 88.1 and 88.2 fisheries or Working Group
Ecosystem Monitoring and Management. This makes the CCAMLR process less robust and
transparent that an equivalent fisheries process within a country's jurisdiction.

Scores for Pl should be substantially reduced. 3A.1.3 has at least two errors and should be
scored below 60 based on the guideposts.

Pl 3A1.4 Is the management system subject to external review?
CCAMLR has been subject to a recent external review, which produced many
recommendations, but it remains unclear whether CCAMLR will implement any of them. It is also
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unclear whether there will be any further review, as several countries don't want anything to
change.

The score for 3A1.4 should be reduced from its current 80 to 60 or below based on the
guideposts.

Pl 3.3A.2.2 Is the fishery consistent with national legislation?

This certification proposal involves three companies from two countries and in the case of the
Argos group, a company based in a UK territory. There is no assessment of the different legal
structures and accountabilities of operating out of St. Helena versus in the UK. There is no
assessment in the report of the compliance with national legislation for the UK vessels (e.g. Pl
3A.2.2).

The fishery should have been scored under 80 for Pl 3A.2.2 based on the guideposts.

3A.3 The management system includes strategies to meet objectives including
consultative procedures and dispute resolutions.

Pl 3A.3.1 Does the management system contain clear short and long-term objectives?

In a number of sections it assumes New Zealand is to undertake the work or refers to New
Zealand examples. For example the discussion in section 3A.3.1 refers to the New Zealand
Ross Sea strategy but how relevant is that to the UK vessels, or more broadly given the
jurisprudence of the region regarding non-recognition of claims. In any event we are unaware
that the UK and Argos have agreed to comply with the New Zealand Ross Sea Strategy. As
noted above, there is a broader discussion going on in CCAMLR, the Committee on
Environmental Protection, and the ATCM about designating the Ross Sea for marine protection
using the tools available in the Environmental Protocol and its Annexes and CCAMLR
instruments.

Scores for Pls should be substantially reduced to below 60 based on the guideposts.

Pl 3A.3.3 Are there procedures for measuring performance relative to the objectives?

The Pl commentary makes a number of serious errors in how CCAMLR operates and the
engagement of environmental NGOs. This erroneous claim is made in many sections of the
report (e.g. 3A.3.3, which MM has the audacity to rank at 100, or 3A.1.3 or 3A.3.5, which again
were scored at 100, when they should fail the 60 level test). Unlike with other RFMOs, ENGOs
cannot participate in their own right. Only experts representing countries or observers or invited
experts can attend meetings. ASOC is the only environmental organization invited to attend
CCAMLR meetings but even ASOC representatives cannot attend working groups of CCAMLR
Scientific Committee, including the crucial Fish Stock Assessment Working Group that assesses
the 88.1 and 88.2 fisheries or Working Group Ecosystem Monitoring and Management. This
makes the CCAMLR process less robust and transparent that an equivalent fisheries process
within a country's jurisdiction.

Scores for Pls, including 3A.3.3 and 3A.1.3, should be substantially reduced to below 60 based
on the guideposts.
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Pl 3A.3.5 Does the system include a consultative process including relevant and affected
parties?

The report makes a number of serious errors in how CCAMLR operates and the engagement of
environmental NGOs. This erroneous claim is made in many sections of the report (e.g. 3A.3.3,
which MM has the audacity to rank at 100, and 3A.1.3 and 3A.3.5, which again were scored at
100, when they should fail the 60 level test). Unlike with other RFMOs, ENGOs cannot
participate in their own right. Only experts representing countries or observers or invited experts
can attend meetings. ASOC is the only environmental organization invited to attend CCAMLR
meetings but even ASOC representatives cannot attend working groups of CCAMLR Scientific
Committee, including the crucial Fish Stock Assessment Working Group that assesses the 88.1
and 88.2 fisheries or Working Group Ecosystem Monitoring and Management. This makes the
CCAMLR process less robust and transparent that an equivalent fisheries process within a
country's jurisdiction.

ASOC notes that reviewer A also had concerns about the score. As the reviewer states:
“CCAMLR consults with Members and delegations and these may in some cases include NGOs
and industry and they may have an input into the process. NGOs attend the meetings as
observers and decisions are not ‘specifically discussed and/or address stakeholders concerns’, if
the definition of stakeholder refers to groups other than governments.”

The detail is weak for UK domestic consultation. ASOC is unaware of any process of
consultation by New Zealand or the UK on the level of fishing effort and the vessels involved.
Vessels are notified into a confidential CCAMLR process which does not involve ENGOs.

MM have also not considered about consultation outside of NZ and the UK given that other
countries are involved in this fishery and in CCAMLR.

Revise the score to under 80 based on the guideposts.

3A.5 A research plan exists in line with the management system to address information
needs.

Pl 3A5.2 Is research planned/undertaken by the scientific advisers to meet the specific
requirements of the management plan?

There is no management plan for the fisheries so how can it be claimed there is research
undertaken to support the plan?

Again the reference is to New Zealand activity but there is no reference to research planning by
the UK or UK operators. Also there may be a data collection plan for annual operations but
there is no combined research plan for the fishery.

This score should have been revised to 60 as more appropriate to a fishery without a plan and
an unclear research framework, based on the guideposts.

3A.6 The management system includes measures to pursue objectives for the stock.
Pl Category:

Pl 3A.6.2 Are results evaluated against precautionary target and limit reference points?

ASOC agrees with the concerns of reviewer B to this Pl. “To say that results of monitoring are
quantitatively evaluated against precautionary target and limit reference points on a regular and
timely basis (and give a score of 100) suggests that the stock assessments and reference points
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have a strong quantitative basis. This is not the case, and some caveat to that effect should be
given here.”

There is no assessment of 88.2 fishery outside of 88.2E fishery. There is no precautionary
target or limit reference then for this area.

This Pl should have been revised to 80 or lower, based on the guideposts.

3A. 7 The management system includes measures to pursue objectives for the affected
ecosystem.

Pl 3A.7.1 Are measures in place to address (avoid or minimise) significant environmental
impacts?

In the commentary on the Pls it usually refers to action by the UK or New Zealand but it rarely
refers to action by both countries. For example the report does not say what legislation is used
to regulate UK vessels operating in this fishery (e.g. Pl 3A1.1), or whether UK vessels are
required to prepare environmental assessments (IEEs) as required by the Antarctic
Environmental Protocol (3A.7.1). It only says New Zealand vessels are required to do so. The
IEEs are controls under the Environmental Protocol to the Antarctic Treaty and not CCAMLR but
the reference is to CCAMLR.

ASOC notes that these reviews are not public documents and that there is not wider review than
undertaken by New Zealand officials.

This Pl should have been scored at 60 or below based on the guideposts.

Pl 3A7.2 Are no take zones, Marine Protected Areas or closed areas for specific periods
appropriate and, if so, are these established and enforced?

The discussion of MPAs (Pl 3A7.2) refers to further limits being applied to New Zealand vessels
but does not state that the UK vessels (or any other vessels) also agree to these limits. This
score should be well below 75 as it is unclear whether the companies involved all agree to apply
these measures, or how to do so. In fact, Figure 3 in Hanchet et al. (2008, CCAMLR Science 15)
shows that these waters have been very well fished.

This Pls score should have been revised to below 60 based on the guideposts.

3A. 8 There are control measures in place to ensure the management system is
effectively implemented.

Pl 3A8.2 Is surveillance and monitoring in place to ensure that requirements of the
management system are complied with?

As noted in principle 1, the quality of observers is a key factor in the management of this fishery.
Even with two observers on board it is possible for the system to fail. It is worth remembering
that these are not two international observers (i.e. coming from countries other than the flag
state) rather it is one national and one international observer. This then leads to results which
are corrupted by the independence and motivation of the observer. Pl 3A8.2 should be scored
at well under 80 given the problems with compliance of an international agreement and possible
collusion with an observer.

Quoting from Brooks and Ashford (FSA Report): Spatial distribution and age structure of the
Antarctic toothfish (Dissostichus mawsoni) in the Ross Sea, Antarctica) about the adequacy of
the observer program in regard to collecting required data: “Fisheries observers performed all
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biological sampling, thus subjecting the data to sampling error. The lack of a clear and
rigorous sampling design is a major flaw of the CCAMLR observer program. Observers
are often not adequately trained or instructed in random sampling. Thus they may sample
opportunistically or simply out of convenience or may be selected based on fish size
versus taking a random sample. Hauls were not always adequately and equally sampled.
There were often wide discrepancies between the number of fish caught and the
percentage sampled. Maturity data were often not recorded. Because of these data gaps,
results may have become skewed toward haul lines and spatial areas that were more
thoroughly sampled. These biases may have also contributed to the data departures from
normality.” (emphasis added)

Pl 3A8.2 should have been scored at well under 80 given the problems with compliance of an
international agreement and possible collusion with an observer, based on the guideposts.

Pl 3B.2 There are management systems in place that encourage fishing methods that
minimise adverse impacts on habitat.

Pl 3B.2.1 Do fishing operations implement appropriate fishing methods designed to
minimise adverse impacts on habitat, especially in critical or sensitive zones such as
spawning or nursery areas?

The impacts of the longline fishery on Vulnerable Marine Ecosystems (VMEs) have been
downplayed in the report. Experience from this year is that the fishery does impact on VMEs
and that a wide range of sensitive long-lived benthic species (eg corals, sponges etc) are caught
by longlines. The scoring in a range of sections (e.g. 3B.2.1 or 2.1.3.1) does not consider the
impacts on these species nor even on the habitat that they provide for Antarctic toothfish.

ASOC agrees with the reviewer A questions of the scoring “the evidence that fishing operation
are effective in avoiding significant adverse effects on the environment, especially in critical and
sensitive zones’ should be provided.” No such information was provided in the report.

In the last year vessels have identified potential VMEs in the Ross Sea it is very likely that
additional VMEs will be identified from catch by vessels. It cannot be concluded that “significant
adverse effects are avoided.” The fishery catches the complete range of benthic species which
make up vulnerable marine ecosystems including stony corals, black corals,
gorgonians, sponges and bryozoans. About half of the nearly 1500 sets in the Ross Sea region
last year reported catch of VME taxa.

The commentary on 2.1.3.1 notes that: “However, longline gears are not considered to be
effective at retaining benthos, so the full physical impact of the gear on habitats cannot be
inferred only from habitat features entangled in the gear.”

This alone should indicate a score of under 80, based on the guideposts.

Pl1 3A5.2
There is no management plan for the fisheries so how can it be claimed there is research
undertaken to support the plan?

This score should have been revised to 60 as more appropriate to a fishery without a plan,
based on the guideposts.
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PART SIX: OBJECTION PURSUANT TO PARAGRAPH 4.8.2 (C)

6.1 Using the template below, please list all additional information not forming part of the
record® that is relevant to the circumstances at the date of the Determination has not
been considered, as per Paragraph 4.8.2 (c) of the objections procedure. Ensure that
reasons are provided as to why you or your organisation believes that the particular
information in question:

a) was known or should reasonably have been known to any party to the assessment
process, and

b) should reasonably have been made available to the certification body during the
assessment process, and

c) if considered, could have made a material difference to the outcome of the
assessment.

Information 1. The report fails to include information from power-points and
additional information that were provided to the Assessment
team at the stakeholder meeting in February 2008.

2. Using the “Year of the Skate” 2008/09 CCAMLR programme
to assess impacts of the fishery on bycatch species, and thus
ecosystem values, proved to be a failure owing to inadequate
participation by the fleet, including MM client vessels. See 2009
FSA working group meeting minutes. However, the
announcement of this program was used in the certification as
evidence that industry was serious about running an
ecologically safe, sustainable fishery, and to satisfy ‘conditions’
for certification.

3. A proposal by the fishing industry to tow a continuous
plankton recorder through ice-covered seas in winter (to find
never-having-been-found Antarctic toothfish eggs/larvae), while
being unreasonable to begin with, was not accepted by
CCAMLR (see 2009 FSA working group meeting minutes).
However, the possibility of this program was used in the
certification as evidence that the industry was serious about
satisfying ‘conditions’ for certification.

4. There is a continued failure of MM client vessels to
participate in the tag-recapture program of CCAMLR, which
now uses only data from NZ vessels, while part of a ‘condition’
for certification, is evidence that industry as a whole is not
serious about participation in management.

5. Even though references of CCAMLR documents through
2008 were cited in the certification report, the following were
not, and they are directly pertinent to managing this fishery:

Ainley & Siniff. 2008. Addressing uncertainty over the
importance of Antarctic toothfish as prey of seals and

® As defined in Paragraph 4.7.5 (a) of the objections procedure.
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whales in the southern Ross Sea. CCAMLR EMM 08/22.
[published as two separate papers in peer reviewed
journals in 2009]

Brooks & Ashford. 2008. Spatial distribution and age structure
of the Antarctic toothfish (Dissostichus mawsoni) in the
Ross Sea, Antarctica. CCAMLR FSA 08/x.

Cheung, W.W. L., R. Watson, T. Morato, T.J. Pitcher, D. Pauly.
2007. Intrinsic vulnerability in the global fish catch. Marine
Ecology Progress Series 333:1-12.

Cheung, W.W. L., V.W.Y. Lam, D. Pauly. 2008. Modelling
present and climate-shifted distribution of marine fishes
and invertebrates. University of British Columbia, Fisheries
Centre Research Reports 16(3). 72 pp.

Devries et al. 2008. Decline of toothfish and predators in
McMurdo Sound, Antarctica. CCAMLR EMM 08/21.
[portion included in a paper published in a peer reviewed
journal in 2009]

Eastman, J.T. and J. P. Barry. 2002. Underwater video
observation of the Antarctic toothfish Dissostichus
mawsoni (Perciformes: Nototheniidae) in the Ross Sea,
Antarctica. Polar Biology 25: 391-395

Fuiman et al. 2002. Behavior of midwater fishes under the
Antarctic ice: observations by a predator. Marine Biology,
DOI 10.1007/s00227-001-0752-y.

Jacobs, S. 2006. Observations of change in the Southern
Ocean. Philosophical Transactions of the Royal Society A,
doi:10.1098/rsta.2006.1794, Published online

Jacobs, S.S., C.G.Giulivi, P.A. Mele. 2002. Freshening of the
Ross Sea during the Late 20" century. Science 297: 386—
389.

Prutko. 2004. On the problem of fish tagging. CCAMLR FSA
04/89

Russell, J.L., K.W. Dixon, A. Gnanadesikan, R.J. Stouffer, J.R.
Toggweiler. 2006a. The Southern Hemisphere westerlies
in a warming world: propping open the door to the deep
ocean. Journal of Climate 19: 6382-6390.

Stammerjohn, S.E., D.G. Martinson, R.C. Smith, X. Yuan, D.
Rind. 2008. Trends in Antarctic annual sea ice retreat and
advance and their relation to El Nifio—Southern Oscillation
and Southern Annular Mode variability. Journal of
Geophysical Research 113, C03S90,

MSC Objections Form
ASOC Objection December 11, 2009
39




doi:10.1029/2007JC004269.

CCAMLR Fish Stock Working Group and Scientific Committee
and Commission Reports 2008 and 2009

Reason why | Information was made public by July 2009 as part of CCAMLR
information should | annual meetings.

reasonably have

been made available

Reason why | Most of the ‘conditions’ placed on certification are
information could | unreasonable, requiring a huge outlay of funding and logistics
have made a | for marine and fisheries research far above the capabilities of

material difference to
the outcome of the
assessment

industry or the NZ Antarctic Programme. The fact that several
proposals were not carried out is evidence of the intractability
of trying to fulfil the certification conditions in a meaningful way.
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